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MINES SAFETY AND INSPECTION AMENDMENT BILL 2007 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Debate was interrupted after clause 5 had been agreed to. 

Clause 6:  Section 15B amended -  

Mr M.J. COWPER:  On my reading of Hansard, to pick up from where we left off, I asked a question about 
clause 5, “Section 15A amended”.  

The ACTING SPEAKER (Mr A.P. O’Gorman):  We have apparently already agreed to clause 5.  We are now 
on clause 6, so the member for Murray can talk to clause 6.  

Mr M.J. COWPER:  I do not have a problem with this clause. 

Clause put and passed. 

Clauses 7 to 10 put and passed.  

Clause 11:  Section 35 amended -  
Mr M.J. COWPER:  This clause inserts an additional subsection (1a), if I am not mistaken, which provides 
that - 

A principal employer who contravenes subsection (1) commits an offence. 

It is related to a question I raised during the debate on the second reading.  

Mrs M.H. Roberts:  Are you referring to clause 11?  

Mr M.J. COWPER:  Yes; it amends section 35(1) by inserting proposed subsection (1a).  

Mrs M.H. Roberts:  Yes, a certificated underground manager.  

Mr M.J. COWPER:  What is the reason for the insertion of that proposed subsection, and what is the reason for 
deleting the penalty at the foot of that subsection?   

Mrs M.H. ROBERTS:  In the middle column on page 8 of the clause notes we gave out, the part underlined 
says that a penalty in the case of a corporation is $25 000 and, in the case of an individual, $5000.  That is being 
deleted and we are inserting proposed subsection (1a) - 

A principal employer who contravenes subsection (1) commits an offence. 

The 2005 amendments introduced a new penalty regime.  A number of the provisions in the act still refer to the 
old general penalty.  The bill brings these provisions into line with the new general penalty provisions.  
Amendments that came into force on 4 April 2005 introduced four levels of penalty.  Section 94 is a general 
penalty provision whereby no penalty level is specified.  Regulation 17 sets out the general penalty levels that 
apply.  The penalties in these provisions are now being amended because those parts of the act were not 
reviewed in 2005.  Section 4A is not relevant in these amendments.  

Mr M.J. Cowper:  It surprises me that this part of the act was not reviewed at that time.  Given that a new 
penalty system was being brought in, why was this not done in a thorough manner previously?  It is almost as 
though this is an afterthought to tidy up this act.   

Mrs M.H. ROBERTS:  As can be seen, it is quite an involved and complex area.  I was about to draw the 
member’s attention to page 351 of the Mines Safety and Inspection Regulations 1995.  The general penalty is 
spelt out under part 17.1.  The fine for a first offence is $5 000 and so forth.  The member will be aware that the 
impetus for those amendments in 2005 was a report by Robert Laing.  In his report he apparently recommended 
that parts 3 and 4 be reviewed separately, and that is what has occurred. 

Clause put and passed. 

Clauses 12 to 14 put and passed. 

Clause 15:  Section 41 amended - 
Mr M.J. COWPER:  The insertion at section 41(2) states - 

Where the principal employer commits an offence against subsection (1), the offence is deemed to 
continue while the mine is so worked and section 95(2) applies in respect of that continuing offence. 
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If a mine continues to operate in a fashion that is thought to be safe, does that mean that the employer can be 
retrospectively fined if it is later deemed that they had been - 

Mrs M.H. Roberts:  Are you talking about an exploration claim or a mine? 

Mr M.J. COWPER:  It states that it is an offence to work a mine without appointed managers.  The insertion at 
section 41 relates to clause 15. 
Mrs M.H. Roberts:  You’ve got the clause notes, haven’t you?  We’ve provided those to you. 
Mr M.J. COWPER:  I do, yes. 
Mrs M.H. Roberts:  On page 10.  We’re taking out the old penalties and putting it in line with the new penalty 
regime.  This is essentially the same point that you raised in the previous clause. 

Mr M.J. COWPER:  My notes only go up to 34. 
Mrs M.H. Roberts:  Page 10 of the clause notes.  It is 23 pages long, but there is nothing on the twenty-third 
page! 
Mr M.J. COWPER:  The point is that I just wanted to clarify something.  If, for instance, a mine continues to 
operate, even though the operator may believe in good faith that it is operating in a safe manner, and it is later 
deemed that it continued to operate without having fixed a particular issue, does this clause mean that it can be 
retrospectively penalised?  That is how I read the insertion. 

Mrs M.H. Roberts:  This doesn’t change anything to do with the operation or when you can prosecute someone 
or not prosecute someone; it just changes the penalty regime. 

Mr M.J. COWPER:  I do not have access to the notes.  I just wanted to clarify the particular provision that is 
inserted under this clause. 

Mrs M.H. ROBERTS:  I believed that we had provided the member with copies of the clause notes, but all that 
has been provided is the explanatory memorandum.  I think that is a shame, because our clause notes are quite 
clear and it would have assisted the member.  I can assure the member, if he is concerned that we are changing 
anything to do with being able to retrospectively prosecute a manager or anything of that nature, it is not what is 
proposed under this clause.  Most of the clauses - this clause particularly - are about moving to a new penalty 
regime to bring them into line with the penalty regime that was put in place when the legislation was amended in 
2005.  This will not give anyone the opportunity to retrospectively prosecute someone for a current practice. 
Clause put and passed. 
Clauses 16 and 17 put and passed. 
Clause 18:  Section 46A inserted - 
Mr M.J. COWPER:  The insertion of proposed new section 46A relates to the principal employer and a mines 
inspector, from memory.  Can they be one and the same, and how many does one need? 
Mrs M.H. ROBERTS:  I am not actually clear about what the member is asking when he says “Can they be one 
and the same?”  Who is the member referring to? 
Mr M.J. COWPER:  The insertion states - 

46A. Appointment of exploration manager 
(1) Before exploration operations begin at a mine, the principal employer must appoint an 

exploration manager for those operations and, while those operations continue, must 
ensure that an exploration manager is appointed for those operations. 

Mrs M.H. ROBERTS:  I do not expect that to be an issue.  It is my understanding that the principal employer 
and the manager could be one and the same, as the member puts it.  This provision is essentially inserted to 
require the appointment of an exploration manager or persons responsible for exploration activities, if a 
registered manager has not been appointed for exploration operations.  To avoid any doubt, the proposed new 
section provides that an exploration manager is to be appointed regardless of whether a registered manager is 
appointed.  A manager may also be appointed as the exploration manager.  The registered manager could also be 
the exploration manager, and could also be the principal employer. 
Mr M.J. COWPER:  It kind of goes to the next clause, which deals with section 47.  There has been an 
amendment to that section also, which provides that if an exploration operation is carried out in a mining 
tenement which is held by a person who holds an adjoining mining tenement or mining tenements on one or 
more of which mining operations are being carried out, the registered manager of the mine at which those mining 
operations are being carried out may notify the senior inspector responsible in writing.  I want to know if the 
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insertion of proposed new section 46A has any bearing on the next section, to change it from “owned” and 
“owns” to “held” and “holds”.  What is the need for this change? 
Mrs M.H. ROBERTS:  It is to do with the legal term.  One does not actually own a tenement; one holds a 
tenement, because a tenement is a lease.  That is why those terms have been changed. 
Clause put and passed. 
Clause 19 put and passed. 
Clause 20:  Section 47A inserted - 
Mr M.J. COWPER:  Clause 20 deals with another insertion of proposed new section 47A.  I refer the minister 
to section 47(4) of the Mines Safety and Inspection Act 1994, which states in part - 

A person nominated as responsible for the management of exploration . . .  
Clause 20 of the Mines Safety and Inspection Amendment Bill 2007 will change it to “A person notified as being 
responsible for the management”  What is the technical purpose of changing it from “nominated as” to “notified 
as”?  Has there been some incident in which there was some confusion in relation to this matter? 
Mrs M.H. ROBERTS:  The term “notified” refers to the process whereby people notify a district inspector, 
which is why the term “notified” is being put in, rather than “nominated”. 
Clause put and passed. 
Clause 21 put and passed. 
Clause 22:  Section 53 amended - 
Mr M.J. COWPER:  This clause amends section 53 of the Mines Safety and Inspection Act 1994, which comes 
under part 5, “Safety and health representatives and committees”.  The bill has a small amendment that will 
affect section 53(2), which states - 

A safety and health representative for a mine has such powers as are necessary for the carrying out of 
the representative’s functions under this Part and in particular, but without limiting the generality of the 
preceding statement . . .  

Section 53(2) will be amended to extend the dominion of the provisions from only part 5 to the entire act.  Once 
again, can the minister tell us why it has gone from being under this part of the act to encompassing the entire 
act? 

Mrs M.H. ROBERTS:  The change to refer to “Act” rather than “Part” ensures that the safety and health 
representatives are protected from civil liability arising from the performance of their functions.  A similar 
amendment is also being made to the Occupational Safety and Health Act 1984. 

Clause put and passed. 

Clause 23 put and passed. 

Clause 24:  Section 56 amended - 
Mr M.J. COWPER:  I think the amendment to section 56(8b)(b) outlined in this clause is a simple correction, if 
I am not mistaken.  It will change the wording from “a total of a least 12 months” to “a total of at least 
12 months”.  That is a correction of a typo there. 

Mrs M.H. Roberts:  It will be “at least” instead of “a least”. 

Mr M.J. COWPER:  That is correct.   

For section 56(10) the clause changes the way in which the State Mining Engineer is given notice of the result of 
the election of a safety and health representative by deleting “prescribed form” and inserting “form approved by 
the State mining engineer”.  For the record, will the minister state why we have changed from the pro forma 
method of the forms previously used to what I believe is probably a more informal process, as I understand, by 
way of letter?  What was the catalyst for this to occur?  Has there been a problem in the past? 

Mrs M.H. ROBERTS:  There is no intention to remove the forms; they will still be available on the website for 
people who wish to use them, although they will no longer be prescribed.  In practice, many of the mining 
companies prefer to communicate electronically.  The act specifies the information that must be provided in 
certain circumstances, and this amendment will permit flexibility in the mode of communication of this 
information to the regulator. 

Clause put and passed. 

Clauses 25 and 26 put and passed. 
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Clause 27:  Section 78 amended - 
Mr M.J. COWPER:  Section 78 deals with specific duties relating to occupational health and safety and the 
recording of occurrences in a record book.  As with some other clauses, it will delete the applicable penalty.  
Where will the penalty for this section appear?  I found penalties in section 4A, but the minister made reference 
to penalties that appear in a different act; is that correct? 

Mrs M.H. Roberts:  It is in the Mines Safety and Inspection Regulations 1995. 

Mr M.J. COWPER:  I understand some of the reasoning, minister, for changing some of this around because it 
is darn confusing.  I wonder whether, as legislators, we sometimes complicate matters and do not make matters 
cut and dried.  I am used to the Criminal Code, the Misuse of Drugs Act, the Liquor Control Act and such; those 
measures are quite easy for me to follow.  Unless one operates in the realm of this legislation, one could be lost.  
If one is not a Philadelphia lawyer specialising in this form of legislation, one may easily - 

Mrs M.H. Roberts:  The whole aim is to simplify the penalty regime and make it clearer for people.  However, 
when one looks at the legislation and at amending another piece of legislation, it will always look more complex 
than the final amended act will look. 
Mr M.J. COWPER:  As legislators in this place, we should all think of the poor joker out there with limited 
education who has got himself a mining tenement out the back of Woop Woop.  He is trying to make a go of it 
and, of course, he has to wade his way through a fair bit of legislation to know his way around. 

Mrs M.H. Roberts:  My advice is that he needs both the act and the regulations. 

Mr M.J. COWPER:  He would probably need a bit more than that as well.  We must be mindful that sometimes 
these people are more interested in getting dirt out of the ground, and that is not only the small operations - 

Mrs M.H. Roberts:  They can always ring my department and seek advice, and we will attempt to help them as 
much as possible. 

Mr M.J. COWPER:  I can understand why people say that the minister is so accommodating; it is fantastic.  I 
thank the minister for clarifying that point. 

Clause put and passed. 

Clauses 28 to 31 put and passed. 

Clause 32:  Section 102AA inserted -  
Mr M.J. COWPER:  Section 102 of the act relates to the offences, penalties and legal proceedings in the 
jurisdiction of the Occupational Safety and Health Tribunal, and proposed new section 102AA relates to the 
reviewable decision.  I wonder whether the minister could briefly go through the process that one of our battling 
friends in the goldfields or out the back of a mining town somewhere would have to go through if he had a 
decision that went against him and he wanted to, by way of a reviewable decision, seek some clarification about 
the issue. 

Mrs M.H. ROBERTS:  The act will be amended to include proposed new section 102AA as a decision of the 
State Mining Engineer that may be subject to review by the Occupational Safety and Health Tribunal.  The 
insertion of proposed new section 102AA will bring the Mines Safety and Inspection Act into line with the 
provisions of the Occupational Safety and Health Act.  There are currently no reviewable decisions in the 
regulations, but a future review of the act may result in reviewable decisions being created in the regulations.  
Currently, the only reviewable decisions in the act are the review of the improvement and prohibition notices. 

Clause put and passed. 

Clause 33:  Section 104 amended - 
Mr M.J. COWPER:  This is another one of those old long provisions that my potential friend in Woop Woop 
would have difficulty getting his head around.  Section 104 of the act relates to the power to make regulations.  
Of course, this is where one can get sidetracked.  Subsection (1) includes paragraphs (a), (b), (ba), (bb), (c) and 
so on all the way down to, now, (zo).  Crikey!  Can I buy a vowel, minister?  Proposed paragraph (zo) states -  

providing for the review by the State mining engineer of decisions of other persons under the 
regulations, including decisions of other persons as delegates of the State mining engineer. 

A pick and shovel also would have to be included in a miner’s kit these days, along with his Philadelphia lawyer!  
I know I have said it before, but we must be mindful of the fact that this great state was built mainly on the backs 
of simple people working hard.  Although I understand that safety is paramount, some people who take risks and 
put their life, savings and house on the line feel that it is all too hard.  Why should they do it and create the 
employment and wealth that we have?  Obviously, the answer will be money.  However, at the end of the day, 
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proposed paragraph (zo) will just provide another way in which bureaucrats or the people who have carriage of 
this law can manoeuvre.  Regulations are a whole new thing and this will just allow the minister to change those 
regulations with very few opportunities for others to comment on them. 

Mrs M.H. ROBERTS:  We should probably blame parliamentary counsel for the numbering systems used in 
legislation! 

Mr M.J. Cowper:  I will second that! 

Mrs M.H. ROBERTS:  The member can take that issue up with them.  Essentially, clause 33 of the bill 
provides the head of power for regulations to be made.  They are the regulations that the member will have seen 
referred to in clause 32 of the bill, which will insert proposed new section 102AA.  This is no more and no less 
than a head of power for making regulations that are necessary for the effective operation of the act. 

Clause put and passed. 

Clause 34 put and passed. 

Title -  
Mr M.J. COWPER:  This bill will shortly proceed from this place.  My colleague in the other place will be 
provided only with the explanatory memorandum.  The notes go only to clause 34.  The minister referred to 
page 10.  I have just checked with the Legislative Assembly Clerks and they do not have a copy of the extended 
clause notes.  I wonder whether the minister can provide me with a copy of them. 

Mrs M.H. Roberts:  I am happy to provide those to the member. 

Mr M.J. COWPER:  I thank the minister very much. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

MRS M.H. ROBERTS (Midland - Minister for Employment Protection) [3.45 pm]:  I move - 

That the bill be now read a third time. 

MR M.J. COWPER (Murray) [3.45 pm]:  I will not hold this legislation up any further.  As I said during the 
second reading debate and the consideration in detail stage, as legislators, we should be very mindful of the fact 
that from time to time we make legislation that is very confusing for people to understand.  It became apparent to 
me during my research on this bill that it can become a minefield for those who are uninitiated to the legal 
process in western society these days.  When I look out the window of my office in Parliament House, I see what 
a great state we have.  In less than 200 years we have been able to put together a fantastic state.  Sometimes I 
wonder whether it is because of, or despite, what happens in this place.  I think it is probably a mixture of both.  
We have a fantastic state; we do not want to burden it and bog it down.  We have an opportunity in the mining 
sector to continue into the future.  The last thing I want to see - I raised these concerns during the second reading 
debate - are the bad old days of the 1970s and 1980s and the things that I observed when I was in the Pilbara.  
We did not take advantage of our wealth and we did not do ourselves any favours as far as our reputation is 
concerned.  We are riding the crest of a wave of a great resources boom.  No-one in this place will ever deny that 
safety is paramount in mines or in any other place.  However, I am wary of this piece of cotton around the 
finger - the complexities of legislation and bureaucracy - that may well cut off the blood supply, and I ask other 
members to also be on guard against that. 

MRS M.H. ROBERTS (Midland - Minister for Employment Protection) [3.47 pm]:  I thank the member for 
Murray for his cooperation on and support of this legislation.  This is very positive legislation that I believe will 
be welcomed by the mining industry and those who work in it.  I also note that I have sent the member for 
Murray a copy of the full clause notes that he has requested. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


